FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICEOF ADM INISRATNNE LAW JUDGES
2 X YLINE 10th FLOOR
5203 LEESBURG PKE
FALLS CHURCH, VIRGINIA 22041

May 21, 1996
SECRETARY OF LABOR, : DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , . Docket No. PENN 95-1-D
on behal f of . MSHA Case WLK CD 94-01
W LLI AM KACZMARCZYK, :
Conpl ai nant . Ell angowan Refuse Bank

READI NG ANTHRACI TE COVPANY,
Respondent

DECI SI ON ON REMAND APPROVI NG SETTLEMENT

Before: Judge Anthan

On March 15, 1996, the Conm ssion remanded this case to ne
to apportion the stipul ated damages between | ost overtine wages,
whi ch are subject to Federal Incone Tax w t hhol di ng and past-due
wor kers conpensation benefits, which are not subject to
Wi t hhol ding. Pursuant to ny order after the remand, the parties
have entered into a joint stipulation that acconplishes this
apportionnment. The parties have agreed as foll ows:

1. Conpl ai nant sustai ned damages in the anount of $4,225.92
for both lost overtine and additional worker:=s conpensation
payment s.

2. A reasonabl e approxi mati on of the anmount of noney
M. Kaczmarczyk woul d have earned in over-tine conpensation had
he been actively enployed by Respondent between October 15, 1993
and Septenber 18, 1994, is $1, 630"

1 On May 24, 1995, | concluded that Conpl ai nant=s transfer
fromlight duty to workers conpensation status during this period
viol ated section 105(c) of the Act, 17 FMSHRC 784 (ALJ May 1995).



3. Conpl ai nant woul d have received $2,595.92 in worker:s
conpensati on paynents between Cctober 15, 1993 and Septenber 18,
1994, had he earned $1,630 in overtine.

4. \Wile Conplainant may attenpt to recover nonies wthheld
by Respondent fromthe Internal Revenue Service, or other taxing
authority, Reading Anthracite Conpany is not liable to
Conmpl ai nant for any paynent that may be associated with over-
wi t hhol di ng on nonies paid as damages in this matter.

ORDER

| have considered the parties:z stipulations in this matter
and conclude that they are consistent with the Federal M ne
Safety and Health Act. Therefore, | approve the stipulation as a
settlenment of this matter and DISM SS this case.

Arthur J. Anthan
Adm ni strative Law Judge

Di stribution:

St ephen D. Turow, Esq., Ofice of the Solicitor,

U S. Departnent of Labor, 4015 WIlson Blvd., Suite 400,
Arlington, VA 22203 (Certified Mil)

Martin J. Cerullo, Esq., Cerullo, Datte & Wall billich

P.C., Second Street & Laurel Blvd., P.O Box 450, Pottsville
PA 17901 (Certified Mil)
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